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AN ACT to repeal 7 (4) (b) 10m., 980.02 (2) (ag), 980.03 (5), 980.05 (1m),

11

12
13
14

980.09 (1) (title), 980.09 (2) and 980.10; to renumber 46.055, 978.13 (2) and
980.01 (1); to renumber and amend 938.39 (2) (e), 978.043, 980.015 (1),
980.015 (4), 980.03 (4), 980.04 (2), 980.07 (1), 980.09 (1) (a), 980.09 (1) (b) and
980.09 (1) (¢); to amend 20.435 (2) (bm), 46.03 (1), 46.055 (title), 46.058 (2m),
48.396 (1), 48.396 (5) (a) (intro.), 51.30 (3) (a), 51.30 (3) (b), 51.30 (4) (b) 8m.,
51.30 (4) (b) 11., 51.375 (1) (a), 109.09 (1), 146.82 (2) (c), 301.45 (1g) (dt), 301.45
(3) (@) 3r., 301.45 (3) (b) 3., 301.45 (5) (b) 2., 756.06 (2) (b), 801.52, 808.04 (3),
808.04 (4), 808.075 (4) (h), 905.04 (4) (a), 911.01 (4) (c), 938.396 (1), 938.396 (5)
(a) (intro.), 938.78 (2) (e), 946.42 (1) (a), 950.04 (1v) (xm), 967.03, 972.15 (4),
978.03 (3), 978.045 (11) (intro.), 978.05 (6) (a), 978.05 (8) (b), 980.01 (5), 980.01
(6) (a). 980.01 (6) (b), 980.01 (6) (¢), 980.01 (7), 980.015 (2) (intro.), 980.015 (2)
(a), 980.015 (2) (b), 980.015 (2) (c), 980.02 (1) (a), 980.02 (2) (c), 980.02 (4)
(intro.), 980.03 (2) (intro.), 980.03 (3), 980.04 (1), 980.04 (3), 980.05 (1), 980.05



[u—y

10
11

12

13
14
15
16

17

2003 - 2004 Legislature -2- LRB-4158/1
CH/MD:kg/cs/jd:rs/jf/pg
BILL-

(3) (). 980.05 (3) (b), 980.065 (1m), 980.07 (2), 980.07 (3), 980.09 (title), 980.101
(2) (a), 980.11 (2) (intro.) and 980.12 (1); to repeal and recreate 809.10 (1) @,
809.30 (1) (c), 809.30 (1) (f) and 980.08; and to create 46.055 (2), 48.396 (6),
48.78 (2) (e), 48.981 (7) (a) 8s., 51.30 (3) (bm), 51.30 (4) (b) 8s., 118.125 (2) (ck),
146.82 (2) (cm), 756.06 (2) (cm), 814.61 (1) (c) 6., .9‘38.35 (1) (e), 946.42 (3m),
972.15 (6), 973.155 (1) (c), 978.043 (2), 978.13 (2) (a), 980.01 (1g), 980.01 (1m),
980.01 (6) (am), 980.01 (6) (bm), 980.015 (1).(b), 980.015 (2) (d), 980.02 (1) (b)
3., 980.02 (1m), 980.02 (6), 980.031 (title), 980.031 (1) and (2), 980.034, 980.036,
1980.038, 980.04 (2) (b), 980.05 (2m), 980.07 (1) (b), 980.07 (1g), 980.07 (1m),
980.07 (4) to (7), 980.093, 980.095, 980.14 (title) and 980.14 (1) of the statutes;
relating to: the definition of sexually violent person, sexually violent person
commitment proceedings, criteria for supervised release, escape from custody -
by a person who is subject to a sexually violent person commitment proceeding,
creating a committee to make recommendations regarding the location of a
facility for the treatment of sexual predators, payments in lieu of taxes and
grants for a municipality in which such a facility is located, making an

appropriation, and providing penalties.

Analysis by the Legislative Reference Bureau
ally violent person commitment proceedings

Cu t Jaw provides a procedure for involuntarily committing sexually violent
persons to the artment of Health and Family Services (DHFS) for control, care
and treatment. A sexually violent person is a person who has committed a sexually
violent offense (the offensecriterion) and who is dangerous because he or she suffers
from a mental disorder that makes-it.substantially probable (much more likely than
not) that the person will engage in acts exual violence (the dangerousness
criterion). ' - _

A proceeding for the involuntary commitment of a's ally violent person is
begun by the filing of a petition that alleges that the person is xually violent
person. The petition may be filed by a prosecutor representing the state ither the
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he petition must be filed before the person is released from the confinement that
resulted from the commission of a sexually violent offense. The court in which the
petition is filed must review the petition and decide whether to hold the person in
custody pending a trial on the petition. The court must also hold a hearing to
ine whether there is probable cause to believe that the person is a sexually
violent person. If the court finds that there is probable cause to believe that the
person is & sexually violent person, the court must schedule a trial on the petition and
order the pgrson to be sent to an appropriate facility for an evaluation.

If, after\the trial on a sexually violent person petition, a judge or jury finds the
person to be a sexually violent person, the person must be committed to the custody
of DHFS and placed in institutional care.

After 18 months of institutional care (and periodically thereafter), a sexually
violent person may petition the court for supervised release, which allows the person
to reside in the commugity subject to the conditions set by the court and to the rules
of DHFS. If a person petitions the court for supervised release, the court must grant
the petition unless the state proves that it is still substantially probable that the
person will engage in futuréacts of sexual violence if institutionalized care is not
continued.

If a court determines that s

%epartment of Justice (DOJ) or, if DOJ does not file a petition, by a district attorney.

ervised release is appropriate, DHFS must make
its best effort to place the person in\the county in which the person lived at the time
of the sexually violent offense. DHES and the county in which the person is to be
placed must then prepare a plan for treating and monitoring the person upon his or
her release. Current law specifies what the plan must contain (such as what services
the person will receive in the community). \In addition, current law requires DHFS,
when developing the supervised release phan, to consider the proximity of the

- person’s proposed residence to the homes of certain other sex offenders. Then, within
60 days after the court’s determination that supervised release is appropriate, DHFS
and the county in which the person is to be placed myst submit the supervised release
plan to the court for its approval. (This two-part heaking process, in which the court
determines whether supervised release is appropxiate before reviewing the
supervised release plan, is sometimes referred to as a bifurcated hearing.)

If a person is placed on supervised release, the personremains in DHFS's legal
custody and is subject to the conditions set by the court and tq the rules of the DHFS.
If the person violates a condition or rule or if the safety of others requires that
supervised release be revoked, DHFS may take custody of the\person and request
that the court revoke supervised release. If the state proves, by clear and convincing .
evidence, that any rule or condition of release has been violated or\that the safety of
others requires that supervised release be revoked, the court may re\oke supervised
release and return the person to institutional care.

If a person remains in or is returned to institutional care aftek revocation,
DHFS must periodically reexamine the person to assess the need for\continued
institutional care. -

Finally, under current law, these are three ways by which a person co
as a sexually violent person and who is in institutional care or on supervised release
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can obtain a hearing to determine whether he or she can be released (discharged)
fram his or her commitment. First, if DHFS determines that the person is no longer
a sexually violent person, it authorizes the person to file a petition with the court,
which must conduct a hearing on whether to discharge the person from the
commitment (a discharge hearing) within 45 days. Second, unless the person waives
his or her right to such a hearing, the court, after each evaluation that DHFS
conducts of the person (that is, at least every 12 months), must hold a hearing (a
probable ca\\sihearing) to determine whether facts exist to warrant a discharge

hearing. Thexommitted person has a right to have an attorney represent him or her
at a probable cause hearing but does not have the right to be present. If the court
determines that ‘there is probable cause to believe that the person is no longer a
sexually violent pexson, the court holds a discharge hearing. Third, the committed
person may petition\the court for discharge, but only if: 1) the person has not

previously filed a petition for discharge without DHFS'’s approval; or 2) the petition

contains new facts that imay warrant discharge. If one of those requirements is met,
the court conducts a pr\ib: cause hearing and, if there is probable cause, a

discharge hearing. ‘

At any discharge hearing, the prosecutor may oppose discharge and may
require the person to be examined by an expert or professional person of its choice.
At the hearing (at which the committed person has the right to be present), the state
has the burden of proving by cleakand convincing evidence that the person is still
a sexually violent person. If the state does not meet its burden, the court must
discharge the person from DHFS'’s custody and supervision. If the court meets its
burden, the court may authorize super¥ised release for the person if appropriate.

This bill makes numerous changes to the current sexually violent person
commitment procedure. Among the changes made by the bill are the following:

1. Definition of sexually violent offenses The bill modifies the offense criterion,
which needs to be satisfied to show that someone is a sexually violent person.
Currently, the list of sexually violent offenses\ that may be used to satisfy that
criterion includes such offenses as first and second degree sexual assault, first and
second degree sexual assault of a child, incest with a child, and child enticement.
This bill adds third degree sexual assault to the list. The current list of sexually
violent offenses also includes offenses such as homicide, certain battery offenses,
kidnapping and burglary, if the offense is found to have been sexually motivated.
Under the bill, the following crimes are considered to be exually violent crimes if
they are found to have been sexually motivated: a) felony murder; b) administering
a dangerous or stupefying drug with the intent to facilitate the commission of a
crime; c) robbery; and d) physical abuse of a child. In additior:},\he bill provides that
an offense that was a crime under an earlier law of this state th\agr comparable to
any of the sexually violent offenses included in the list is also considered to be a

sexually violent offense. \

2. Dangerousness criterion. The bill changes the dangerousness_criterion so
that a person who has committed a sexually violent offense may be cormmitted to
DHEFS if the state merely shows that the person is dangerous because he or she
suffers from a mental disorder that makes it more likely than not (as opposed to

. N,
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ubstantially probable or much more likely than not) that he or she will engage in
atts of sexual violence. .

3. When may a petition be filed. Current law requires the state to allege and
prove that the date on which the petition was filed coincides with, or precedes by no
more than 90 days, the date on which the person is to be released from the
confinement resulting from his or her sexually violent offense (which is generally in

~ a state prison). This bill replaces that requirement with a requirement that the

petition be fi @\d before the person is released.

4. Who may file a petition. Under current law, a petition alleging that a person
is a sexually violent person may be filed by DOJ at the request of the agency that has
custody of the person or, if DOJ elects not to file, by the district attorney for the county
in which the person committed the sexually violent offense or the district attorney
for the county in which\the person will reside after being released from confinement
for the offense. Under th Bb:ilS the district attorney for the county in which the person

is being confined is also authorized to file a petition if DOJ elects not to do so.

5. Expert examinations of persons who are subject to sexually violent person
petitions. Under current law\if a person who is the subject of a sexually violent
person petition or who has been\committed as a sexually violent person is required
to submit to an examination, he onshe may retain experts or professional persons to
perform an examination. If the person is indigent, the court must, upon the person's
request, appoint a qualified and available expert or professional person to perform
an examination of the person on the person’s behalf.

This bill maintains the current pro¥ision concerning retention of an expert by
a person who is subject to a petition or appsintment of an expert for the person. The
bill also provides that, if a person who is subject to a sexually violent person petition
denies the facts alleged in the petition, the court may appoint at least one expert to
conduct an examination of the person and testifj\at the trial on the petition. The bill
also provides that the state may retain an expert tg examine a person who is subject
to a séxually violent person petition and testify at trial on the petition or at other
retained or appointed under
any of these provisions must be a licensed physician, licensed psychologist, or other
mental health professional.

6. Access to confidential records. Under current law, with certain exceptions,
a person’s medical records (including mental health treatment records) are
confidential. Also, if a juvenile has been subject to a delinquency proceeding or a
proceeding to determine whether he or she is in need of protextion or services, the
records concerning the court proceeding and any placement or treatment resulting
from the proceeding are generally confidential. Among the &xceptions to the
confidentiality requirements that apply to medical and juvenile records are
exceptions allowing access to certain persons for use in connection with proceedings
to commit a person as a sexually violent person. Specifically, current law allows
access to these records by an expert who is examining a person for ‘purposes of
providing an opinion as to whether the person may meet the criteria for commitment
as a sexually violent person. Current law also provides access to the recor by DOJ
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a district attorney for purposes of prosecuting a sexually violent person
commitment proceeding.
This bill modifies the current exceptions to medical and Jjuvenile records
confidentiality by broadening the provisions concerning who may have access to the
records\and by clarifying how those persons may use information obtained from the
records. Under the bill, the records must be released to authorized representatives
of DHFS, DQJ, the Department of Corrections (DOC), or a district attorney for use
in the evaluation or prosecution of a sexually violent person proceeding if the records
involve or relats to an individual who is the subject of or who is being evaluated for
the proceeding. The bill also provides that the court in which the proceeding is
pending may issue\ any protective orders that it determines are appropriate
concerning the records and that any representative of DHFS, DOJ, or DOC or a
district attorney may disclose information obtained from the records for any purpose
consistent with any sexually violent person proceeding. In addition, the bill specifies
that a person who is subject\to sexually violent person commitment proceedings has
access to certain other mental health records in order to prepare for those
proceedings.
The bill also allows for access to other confidential records and reports which,
under current law, are not generally available for use in connection with a sexually
violent person commitment proceeding. Specifically, the bill allows access to law
enforcement records concerning juveniles, records concerning required reports of
abused or neglected children, court records of other civil commitment proceedings,
pupil records maintained by a school, and presentence investigation reports
prepared by DOC in connection with the sentencing of a person convicted of a crime.
As with the exception for medical and juvenilé\records, the bill provides that these

‘records and reports must be released to authori2ed representatives of DHF S, DOJ,

DOC, or a district attorney for use in the evaluation or prosecution of a sexually
violent person proceeding if the records involve or relate to an individual who is the
subject of or who is being evaluated for the proceedin. The bill also provides that
the court in which the proceeding is pending may issue any protective orders that it
determines are appropriate concerning the records and that any representative of
DHFS, DOJ, or DOC or a district attorney may disclose in ation obtained from
the records for any purpose consistent with any sexually violent person proceeding.

1. Timing of probable cause hearing. Under current law, the court in which a
sexually violent person petition has been filed must conduct probable cause
hearing on the petition within a reasonable period of time after the filing of the
petition, except that the probable cause hearing must be held within Y2 hours after
the petition is filed (excluding Saturdays, Sundays, and legal holidays)\mthe person
is being held in custody pending trial on the petition. '

This bill provides that the probable cause hearing generally must ‘be held
within 30 days after the filing of the petition, excluding Saturdays, Sundays, and
legal holidays, unless that time limit is extended by the court for good cause.
However, if the person who is subject to the petition is in custody under a criminal
sentence, a juvenile dispositional order, or a commitment order that is based on the,
person’s commission of a sexually violent offense and the probable cause hearing is
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scheduled to be held after the date on which the person is scheduled to be released
or discharged from the sentence, dispositional order or commitment order, then the
probable cause hearing must be held no later than ten days after the person’s
schedijed date of release or discharge, excluding Saturdays, Sundays, and legal
holidays, unless that time limit is extended by the court for good cause.

iming of the trial on a sexually violent person petition. Under current law,
a trial to determine whether the person who is the subject of a petition is a sexually
violent person must commence no later than 45 days after the date of the probable
cause hearing,\unless the court grants a continuance of the trial date for good cause.
The bill providesithat the trial must begin no later than 90 days after the date of the
probable cause hearing, except that the court may grant one or more continuances.
for good cause.

9. Rights of a person who is subject to a petition. Under current law, the rules
of evidence applicable at a criminal trial apply to a trial on a sexually violent person
petition and a person wha is subject to a sexually violent person petition generally
has the same constitutionahrights available to a defendant in a criminal proceeding.
Current law also specifically\provides that the person has the right to counsel, the
right to remain silent, the right to present and cross—examine witnesses, and the
right to have the allegations in the petition proven beyond a.reasonable doubt.

This bill eliminates the requirement that the rules of evidence applicable at a
criminal trial apply also at a trial on.a petition. In addition, the bill eliminates the
general provision affording a person who is subject to a petition the same
constitutional rights as are available to\a defendant in a criminal proceeding. The
bill does not eliminate the person’s specified rights to counsel, to present and
cross—-examine witnesses, and to have the petition proven beyond a reasonable
doubt. Likewise, the bill does not eliminatethe person’s specified right to remain -
silent; however, the bill does provide that the\state may present evidence that a
person who is the subject of a petition refused toparticipate in an examination that
was conducted for the purpose of evaluating whether to file a petition against the
person or for the purpose of evaluating the person after a petition had been filed.

10. Reexaminations of persons found to be sextally violent persons. Under
current law, a person who has been committed as a sexually violent person must be
examined by DHFS within six months after the initial commitment and again
thereafter at least once each 12 months for the purpose of determining whether the
person has made sufficient progress for the court to consider whether the person
should be placed on supervised release or discharged from the commitment. This bill
provides that DHFS is not required to examine the person until\l 8 months after the
person’s initial commitment. The bill does not affect the requirement that DHFS
conduct further evaluations at least once each 12 months thereafter or the court’s
authority to order an evaluation at any time.

The bill also establishes new requ1rements regarding the preparation of the
examiner's report. First, whenever an evaluation is to be conducted \DHFS must
prepare a treatment report based on its treating professionals’ evalugtion of the
person’s progress in treatment and of whether that progress has been suﬂ'geient and

their description of the type of treatment that the person would neéd in the



2003 - 2004 Legislature -8- LRB-4158/1
CH/MD:kg/cs/jd:rs/jf/pg
BILL

community if supervised release were ordered. DHFS must then provide that report
to the examiner. Second, the bill specifies that the examiner’s report must include

- an assessment of’

a. The risk that the person will reoffend.

b, Whether the risk can be safely managed in the community if reasonable
conditions of supervision and security are imposed.

c. ether the treatment that the person needs is available in the community.

Third\the bill requires the examiner to complete the report within 30 days after
the examination. Fourth, after receiving the report, DHFS is required to send it,
along with its \byvn treatment report and a written statement recommending either
continued institytional care, supervised release, or discharge, to the court, the
prosecutor, and the person’s attorney. ‘

11. Superw’s&s( release proceedings. The bill eliminates the process by which
a person may petitiorhthe court to authorize supervised release. Instead; under the
bill, the court reviews\gnm appropriateness of supervised release for a person in
institutional care in connection with periodic evaluations conducted on the person
by DHFS (as opposed to réxiewing the appropriateness of discharge in connection
with those reports as provided under current law).: Under the bill, if DHFS
recommends supervised releasg, or if it recommends continued institutional care
and a party files an objection advocating supervised release within 30 days after
DHFS makes its recommendation, the court must consider whether the person
should remain in institutional care, and, if the person should be placed on supervised
release, where he or she should be placed. (If a person advocates discharge through
his or her objection, the court shall consider the objection only if the person files a
separate discharge petition) If the ‘tommitted person is indigent and is
unrepresented, the court must appoint an attorney to represent the person.

Within 30 days after the deadline for objections, the court must hold a hearing
(at which DHFS, through its agency counsel, %a\y appear and be heard) to decide
whether to authorize supervised release and, if it authorizes supervised release,
where the person should be placed. (This requi:éxe/nt does not apply if DHFS
recommends continued institutional care and no party_objects.) In making those
decisions, the court may consider: the nature and circumstances of the behavior that
led to the person’s commitment; the person's mental histery and present mental
condition; the person’s progress or lack of progress in treatment; and, if the court
were to authorize supervised release, where the person would liye, how the person
would support himself or herself, and what arrangements would be available to
ensure that the person would have access to and would participa in necessary
treatment. _

In the process, the court must select a county — generally the persen’s county

~ of residence — to prepare a report, either independently or with DHFS, identifying .

prospective residential options for community placement (unless thexi)urt
determines that the person has not made sufficient progress in treatment to warrant
supervised release). In identifying prospective residential options, the county must
consider the proximity of any potential placement to the residence of certain other™

sex offenders. If the court determines that the prospective residential options
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identified in the county's report are inadequate, the court may, but is not required
to, select one or more other counties to prepare another placement report.

12.\Standard for granting supervised release. As noted above, under current
law, if a pér\son petitions the court for supervised release, the court must grant the
petition unless the state proves that it is still substantially probable that the person
will engage in'future acts of sexual violence if institutionalized care is not continued.
Under the bill, the court may not order that a person be placed on supervised release
unless it finds, based on all of the reports, trial records, and evidence presented, that
all of the following apply:

a. The person who will be placed on supervised release has made sufficient
progress in treatmentgﬁickh that the risk that the person will reoffend can be safely -
managed in the community.

b. The person who will be placed on supervised release will be treated by a
qualified treatment provider

c. The provider presents

specific course of treatment for the person, agrees
to provide for the person's treatmient, agrees to comply with the rules and conditions
of supervision imposed by the court and DHFS, agrees to report on the person’s
progress to the court on a regular basis, and agrees to report violations of supervised

release immediately to the court and t e prosecutor.

d. The person who will be placed on supervised release has housing
arrangements that are sufficiently secux?:\ggrotect the community, and the person
or agency that is providing the housing to the'person who will be placed on supervised
release agrees, among other things, to report the unauthorized absence of the person
immediately to the court and the prosecutor. \ :

e. The person who will be placed on superv §ed release will comply with the

provider’s treatment requirements and all of the requirements that are imposed by
DHFS and the court. qx.,,

f. DHFS has made provisions for the necessary seryices, including sex offender
treatment, other counseling, medication, community su‘p\gort services, residential
services, vocational services, and alcohol or other drug abuse treatment.

13. Implementing a supervised release order. If the courtauthorizes supervised
release, the court must order the county in which the person will be placed to assist
DHFS in implementing the supervised release placement. If DHFS imposes rules
governing supervised release beyond the conditions set by the court, it must file them
with the court within 10 days of imposing the rule. In addition, the rules may not
conflict with the conditions imposed by the court. If DHFS wishes to,change a rule
of supervision imposed by the court, it must obtain the court’s approval.

14. Revoking supervised release. This bill makes the following chalkges related
to revoking an order granting supervised release: .

a. Under current law, if DHFS alleges that a person on supervised release has
violated a condition or rule of supervised release or that the safety of others
necessitates revocation, DHFS is authorized, but not required, to detain the'‘person
and file a revocation petition. This bill requires DHFS to detain a persgn on
supervised release and file a revocation petition if it concludes that the person is a
threat to the safety of others. \

5
\
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b. The bill permits DHFS to detain a person and file a revocation petition based

on the person threatening to violate a rule or condition.
\ ¢ Under current law, if DHFS detains a person pending a revocation hearing,
it may detain the person in the county jail; in certain hospitals (such as one that is
appro¥ed by DHFS for use as a detention facility); with certain treatment agencies
(such as\those operating under DHFS'’s direction and control or providing treatment
through a\contract with DHFS); at a center for the developmentally disabled; in a
state mental health treatment facility; or in an approved private treatment facility,
if the facility agrees to detain the individual. Under the bill, DHFS may detain a
person who is the subject of a revocatmn petition in the county jail or return him or
her to institutional care.

d. Current lal permits, but does not require, the court to revoke supervised
release if the state proyes: 1) that the person violated a condition or rule of supervised
release; or 2) that the safety of others requires that supervised release be revoked.
This bill requires the court to revoke supervised release if the latter condition
applies. In addition, the bil\permits the court to revoke extended supervision in the
former case only if it finds that‘the violation of the rule or condition merits revocation.

e. The bill specifies that supervised release may be revoked even if the person
has not yet been placed in the community.

f. The bill requires the court to make a decision on a revocation petition within
90 days after it was filed. Current law contains no such deadline.

15. Discharge proceedings. The bill'\changes the procedures by which a person
in institutional care or on supervised release may be discharged from DHFS's
custody and supervision in the following wa}x

a. The bill eliminates the requirement\ that the court review a person's
eligibility for discharge whenever DHFS conducts a periodic evaluation of the
person. Under the bill, the court conducts dnscharge\groceedlngs only upon the filing
of a discharge petition.

b. If DHFS determines that a committed person\Qhould be discharged, DHFS

— not the person — files a petition with the court.

c. The bill eliminates the probable cause hearing for discharge petitions that
are filed without DHFS's approval. Instead, the court bases its determination on
whether to conduct a discharge hearing on the petition, the\prosecutors written
response, and any supporting documentation that either party\files.

d. The bill requires that discharge hearings be held thhly\QO days after DHFS
files the discharge petition or within 90 days after the court determines that a
hearing on a petition brought by a committed person is warranted, whichever is
appropriate. (Current law requires that a discharge petition filed ith DHFS’s
approval be heard within 45 days after its filing but does not set a deadline for other
discharge hearings.)

e. The bill gives DHFS the right to appear and be heard (through 1t$§n:y |

counsel) at any discharge hearing.
f. The bill permits the prosecutor or the committed person to request th

discharge hearing be held before a six—person jury. Five members of the jury muét\‘
agree to a verdict on the discharge petition for it to be valid.
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16. Miscellaneous procedural provisions. Current law does not explicitly
address various procedural issues relating to sexually violent person commitment
and discharge proceedings. This bill creates new procedural provisions addressing

‘a number of these issues. Among the issues addressed by new procedural provisions
are the

a. king motions to challenge the jurisdiction of the court or the timeliness
of the filing'of a petition.

b. Methods by which one party may discover and inspect material in the
possession of the other party. ‘ ‘

c. Changing the place where the trial on the petition is held.

d. Jury selectjon. _

e. Filing a motjon for relief from a commitment order and appeals of other
orders.

The bill also provi‘dgs that the rules applicable to appeals in criminal, juvenile
and other civil commitme\g;: cases will generally apply in an appeal from an order
committing a person as a sexually violent person.

17. Codification of certain case law interpretations. The bill codifies certain
Wisconsin appellate court decisions relating to the sexually violent person

‘commitment procedure, includihg the following: '

a. The bill provides that a person may be subject to a sexually violent person
commitment proceeding at the time that he or she is being paroled under or
discharged from a commitment under a previous sex crimes commitment law that’
was repealed in 1980. This codifies a lﬁ]ding of State v. Post, 197 Wis. 2d 279 (1995).

b. The bill provides that, for purposes of determining the proper time to file a
petition, confinement under a sentencek{\imprisonment that was imposed for a

hi

sexually violent offense includes confinement that was imposed consecutively to any
sentence for a sexually violent offense. This'codifies a holding of State v. Keith, 216
Wis. 2d 61 (Ct. App. 1997). D
c. The bill provides that a person committed as a sexually violent person must
be afforded the right to request a jury for a hearing on his or her petition for a
discharge from the commitment. This codifies a holding of State v. Post, 197 Wis. 2d
279 (1995).
~ 18. Enforceability of time limits. The bill spetifies that a party'’s failure to
comply with a time limit relating to proceedings invol%ng sexually violent persons
does not affect the court’s jurisdiction or its ability to exercise that jurisdiction, nor
is it a ground for an appeal. \\

Reimbursement for Brown County and Milwaukee County prosecutors

Current law requires the district attorneys for Brown Gounty and Milwaukee
County to each assign an assistant district attorney to work exclusively on sexually
violent person commitment cases. These specialized prosecitors may prosecute
cases in any other county at the request of the district attorney for that county. This
bill requires, in those cases, that the district attorney for the county, in which the case
is being heard reimburse the specialized prosecutor’s home cointy (i.e., Brown
County or Milwaukee County) for reasonable costs incurred by\the specialized
prosecutor, including expert witness fees.
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ransitional facility for supervised release of sexually violent persons

This bill creates a committee composed of officials from the city of Milwaukee
and\Miilwaukee County and individual residents of Milwaukee County to prepare
recomigendations regarding the location of a proposed transitional facility for
persons who have been committed to the custody of DHFS as sexually violent
persons. TRe bill also requires DHFS to pay annually to the municipality in which
the transitional facility is ultimately located a sum in lieu of property taxes for the
services, imprevements, or facilities that the municipality furnishes to the
transitional facility. The amount of the payment may not exceed the amount that the -
municipality would\have otherwise levied upon the transitional facility. DHFS must
also make an annuahgrant of $100,000 to the municipality for the cost of providing
additional security neag the facility.

Escape

Current law provides penalties for escaping from certain types of custody,
including actual physical custbdy in a jail, state prison, or juvenile correctional
institution, actual physical custody, of a law enforcement officer or institution guard,
and constructive custody of prisopers and juveniles temporarily outside an
institution for the purpose of work\school, medical care, or other authorized
temporary leave. A person who is cqnvicted of escape is subject to fines or
imprisonment or both. The maximum term of imprisonment that may be imposed
depends on the type of custody from which the person escapes. For instance, a person
who escapes after being arrested for, charged with, or sentenced for a crime may be
imprisoned for not more than six years or fined ngt more than $10,000 or both, while
a person who escapes after being arrested for, tharged with, or convicted of a
violation of a law that is penalized with a forfeiture {g civil monetary penalty) may
be imprisoned for not more than nine months or fined not more than $10,000 or both.

‘This bill provides that the maximum term of imprissnment for escape is 12.5
years if the person escapes while he or she is in custody in congection with a sexually
violent person commitment proceeding or while he or she is if\institutional care or
on supervised release after having been found to be a sexually viglent person.

Because this bill creates a new crime or revises a penalty for ah.existing crime,
the Joint Review Committee on Criminal Penalties may be requested\to prepare a
report concerning the proposed penalty and the costs or savings that are likely to
result if the bill is enacted. ’

For further information see the state and local fiscal estimate, which will be

~J N N

@Wd a& ap&adix t(/)\ this bi(ll.\ N /\ K

The people of the state of Wisconsin, represented in senate and assembly, do
enact as follows:

SEcTION 1. 20.435 (2) (bm) of the statutes is amended to read:
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' 20.435 (2) (bm) Secure mental health units or facilities: payments relating to
transitional facilities. The amounts in the schedule for the general program
ope;ations of secure mental health units or facilities under s. 980.065 fdr persons
committed under s. 980.06 and placed in a secure mental health unit or facility and
for making payments to municipalities under s. 46.055 (2) (b) and grants to
municipalities under s. 46.055 (2) (c).

SECTION 2. 46.03 (1) of the statutes is amended to read:

46.03 (1) INSTITUTIONS GOVERNED. Maintain and govern the Mendota and the
Winnebago mental health institutes; the secure mental health facility established
under s. 46.055 (1); and the centers for the developmentally disabled.

SECTION 3. 46.055 (title) of the statutes is amended to read:

46.055 (title) Seeure-mental-health-facility Facilities for sexually
violent persons. |

SECTION 4. 46.055 of the statutes is renumbered 46.055 (1).

SECTION 5. 46.055 (2) of the statutes is created to read;

46.055 (2) (@) In this subsection, “transitional facility” means the facility that
is enumerated in 2001 Wisconsin Act 16, section 9107 (1) (d) 1., and that will be a
transitional facility for the housing of persons committed to the custody of the
department under ch. 980.

(b) Annually, from the appropriation under s. 20.435 (2) (bm), the department
shall pay a municipality in which a transitional facility is located a sum in lieu of
taxes for the services, improvements, or facilities that the municipality furnishes to
the transitional facility. The municipality shall determine the amount that the
department shall pay, but it may not exceed the amount that would be levied as the

annual property tax of the municipality upon the transitional facility.
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() Annually, from the appropriation under s. 20.435 (2) (bm), the department

shall make a grant of $100,000 to a municipality in which a transitional facility is

 located to reimburse the municipality for the cost of providing additional security for

the area in which the transitional facility is located.

SECTION 6. 46.058 (2m) of the statutes is amended to read:

46.058 (2m) The superintendents of the secure mental health facility
established under s. 46.055 (1), the Wisconsin resource center established unders.
46.056 and any secure mental health unit or facility provided by the department of
corrections under s. 980.065 (2) shall adopt proper means to prevent escapes of
persons detained or committed to the facility, center or unit under ch. 980 and may
adopt proper means to pursue and capture persons detained or committed to the
facility, center or unit under ch. 980 who have escaped. In adopting means under this
subsection to prevent escape and pursue and capture persons who have eécaped, a
superintendent may delegate to designated staff members of the facility, center or
unit the power to use necessary and appropriate force, as defined by the department
by rule, to prevent escapes and capture escaped persons.

SECTION 7. 48.396 (1) of the statutes is amended to read:

48.396 (1) Law enforcement officers’ records of children shall be kept separate
from records of adults. Law enforcement officers’ records of the adult expectant
mothers of unborn children shall be kept separate from records of other adults. Law
enforcement officers’ records of children and the adult expectant mothers of unborn
children shall not be open to inspection or their contents disclosed except under sub.
(1b), (1d) ex, (5)._or (6) or s. 48.293 or by brder of the court. This subsection does not |
apply to the representatives of newspapers or other reporters of news who wish to

obtain information for the purpose of reporting news without revealing the identity
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of the child or expectant mother involved, to the confidential exchange of information
between the police and officials of the school attended by the child or other law
enforcement or social welfare agencies or to children 10 years of age or older who are
subject to the jurisdiction of the court of criminal jurisdiction. A public school ;fficial
who obtains information under this subsection shall keep the information
confidential as required undef s. 118.125 and a private school official who obtains
information under this subsection shall keep the information confidential in the
same manner as is required of a public school official under s. 118.125. A law
enforcement agency that obtains information under this subsection shall keep the
information confidential as required under this subsection and s. 938.396 (1). A
social welfare agency that obtains information under this subsection shall keep the
information confidential as required under ss. 48.78 and 938.78. |

SECTION 8. 48.396 (5) (a) (intro.) of the statutes is amended to read:

48.396 (5) (a) (intro.) Any person who is denied access to a record under sub.
(1), (1b) ex, (1d)_or (6) may petition the court to order the disclosure of the records
governed by the applicable subsection. The petition shall be in writing and shall
describe as specifically as possible all of the following:

SECTION 9. 48.396 (6) of the statutes is created to read:

48.396 (6) Records of law enforcement officers and of the court assigned to
exercise jurisdiction under this chapter and ch. 938 shall be open for inspection by
and production to authorized representatives of the department of corrections, the
department of health and family services, the department of justice, or a district
attorney for use in the evaluation or prosecution of any proceeding under ch. 980, if
the records involve or relate to an individual who is the subject of or who is being

evaluated for a proceeding under ch. 980. The court in which the proceeding under
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ch. 980 is pending may issue any protective orders that it determines are appropriate
concerning information made available or disclosed under this subsection. Any
representative of the department of corrections, the department of health and family
services, the department of justice, or a district attorney may disclose information
obtained under this subsection for any purpose consistent with any proceeding under
ch. 980. | |

SECTION 10. 48.78 (2) () of the statutes is created to read:
48.78 (2) (e) Notwithstanding par. (a), an agency shall, ﬁpon request, disclose

information to authorized representatives of the department of corrections, the

department of health and family services, the department of justice, or a district

attorney for use in the evaluation or prosecution of any proceeding under ch. 980, if
the information involves or relates to an individual who is the subject of or who is
being evaluated for a proceeding under ch. 980. The court in which the proceeding
under ch. 980 is pending may issue any protective orders that it determines are
appropriate concerning information made available or disclosed under this
paragraph. Any representative of the department of corrections, the department of
health and family services, the department of justice, or a district attorney may
disclose information obtained under this paragraph for any purpose consistent with
any proceeding under ch. 980.

SECTION 11. 48.981 (7) (a) 8s. of the statutes is created to read:

48.981 (7) (a) 8s. Authbrized representatives of the department of corrections,
the department of health and family services, the department of Justice, or a district
attorney for use in the eva]uaﬁon or prosecution of any proceeding under ch. 980, if
the reports or records involve or relate to an individual who is the subject of or who

is being evaluated for a proceeding under ch. 980. The court in which the proceeding
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“under ch. 980 is pending may issue any protective orders that it determines are

appropriate concerning information made available or disclosed under this
subdivision. Any representative of the department of corrections, the depaftment
of health and family services, the department of justice, or a district attorney may
disclose infofmation obtained under this subdivision for any purpose consistent with
any proceeding under ch. 980.

SECTION 12. 51.30 (3) (a) of the statutes is amended to read:

51.30 (3) (@) Except as provided in pars. (b) and,_(_br_nl. (c).,and (d), the files and
records of the court proceedings under this chapter shall be closed but shall be
accessible to any individual who is the subject of a petition filed under this chapter.

SecTioN 13. 51.30 (3) ‘(b) of the statutes is amended to read:

51.30 (3) (b) An individual’s attorney or guardian ad litem and the corporation
counsel shall have access to the files and records of the court proceedings under this
chapter without the individual's consent and without modification of the records in
order to prepare for involuntary commitment or recommitment proceedings,
reexaminations, appeals, or other actions relating to detention, admission, or

commitment under this chapter or ch. 971 ex, 975, or 980.

SEcTION 14. 51.30 (3) (bm) of the statutes is created to read:

51.30 (3) (bm) The files and records of court proceedings under this chapter
shall be released to authorized representatives of the department of corrections, the
department of health and family services, the department of justice, or a district
attorney for use in the evaluation or prosecution of any proceeding under ch. 980, if
the files or records involve or relate to an individual who is the subject of or who is
being evaluated for a proceeding under ch. 980. The court in which the proceeding

under ch. 980 is pending may issue any protective orders that it determines are
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appropriate concerning information made available or disclosed under this
paragraph. Any representative of the department of corrections, the department of
health and family services, the department of justice, or a district attorney may
disclose information obtained under this paragraph for any purpose conSistent with
any proceeding under ch. 980.

SEcTION 15. 51.30 (4) (b) 8m. of the statutes is amended to réad:

51.30 (4) (b) 8m. To appropriate examiners and facilities in accordance with s.
971.17 (2) (e), (4) (). and (7) (c)—980-03—{4)or 980.08-(3). The recipient of any
information from the records shall keep the information confidential except as
necessary to comply with s. 971.17 er—eh—980

SEcTION 16. 51.30 (4) (b) 8s. of the statutes is created to read:

51.30 (4) (b) 8s. To appropriate persons in accordance with s. 9807031 (4) and
to authorized representatives of the department of corrections, the department of
health and family services, the department of Justice, or a district attorney for use
in the evaluation or prosecution of any proceeding under ch. 980, if the treatment
records involve or relate to an individual who is the subject of or who is being
evaluated for a proceeding under ch. 980. The court in which the proceeding under
ch. 980 is pending may issue any protective orders that it determines are appropriate
concerning information made available or disclosed under this subdivision. Any
representative of the department of corrections, the department of health and family
services, the department of justice, or a district attorney may disclose information

obtained under this subdivision for any purpose consistent with any proceeding

under ch. 980.

SECTION 17. 51.30 (4) (b) 10m. of the statutes is repealed.

SECTION 18. 51.30 (4) (b) 11. of the statutes is amended to read:
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51.30 (4) (b) 11. To the subject individual's counsel or guardian ad litem and
the corporation counsel, without medification, at any time in order to prepare for
involuntary commitment or recommitment proceedings, reexaminations, appeals, or
other actions relating to detention, admission, commitment, or patients’ rights under
this chapter or ch. 48, 971, er 975, or 980.

SECTION 19. 51.375 (1) (a) of the statutes is amended to read:

51.375 (1) (@) “Community placement” means conditional transfer into the
community under s. 51.35 (1), conditional release under s. 971.17, parole from a

commitment for specialized treatment under ch. 975, or cenditicnal supervised |
release under ch.. 980.

SECTION 20. 109.09 (1) of the statutes is amended to read:

109.09 (1) The department shall investigate and attempt equitably to adjust
controversies between employers and employees as to alleged wage claims. The
department may receive and investigate any wage claim which is filed with the
department, or received by the department under s. 109.10 (4), no later than 2 years
after the date the wages are due. The department may, after receiving a wage claim,
investigate any wages due from the employer against whom the claim is filed to any
employee during the period commencing 2 years before the date the claim is filed.
The department shall enforce this chapter and ss. 66.0903, 103.02, 103.49, 103.82,
104.12 and 229.8275. In pursuance of this duty, the department may sue the
employer on behalf of the employee to collect any wage claim or wage deficiency and
ss. 109.03 (6) and 109.11 (2) and (3) shall apply to such actions. Except for actions
under s. 109.10, the department may refer éuch an action to the district attorney of
the county in which the violation occurs for prosecution and collection and the

district attorney shall commence an action in the circuit court having appropriate
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jurisdiction. Any number of wage claims or wage deficiencies against the same
employer may be joined in a single proceeding, but the court may order separate
trials or hearings. In actions that are referred to a district attorney under this
subsection, any taxable costs recdvered by the district attorney shall be paid into the
general fund of the county in which the violation occurs and used by that county to
meet 1ts financial responsibility under s. 978.13 (2) (b) for the operation of the office
of the district attorney who prosecuted the action.

SECTION 21. 118.125 (2) (ck) of the statutes is created to read:

118.125 (2) (ck) The school district clerk or his or her designee shall make pupil
records available for inspection or disclose the contents of pupil records to authorized
representatives of the department of corrections, the department of health and
family services, the department of justice, or a district attorney for use in the
evaluation or prosecution of any proceedihg under ch. 980, if the pupil records involve
or relate to an individual who is the subject of or who is being evaluated for a
proceeding under ch. 980. The court in which the proceeding under ch. 980 is pending
may issue any protective orders that it determines are appropriate concerning pupil
records made available or disclosed under this paragraph. Any representative of the
department of corrections, the department of health and family services, the
department of justice, or a district attorney may disclose information obtained under
this paragraph for any purpose consistent with any proceeding under ch. 980.

SECTION 22. 146.82 (2) (c) of the statutes is amended to read:

146.82 (2) () Notwithstanding sub. (1), patient health care records shall be

teleased to appropriate examiners and facilities in accordance with ss- s. 971.17 (2)

(), 4) (c) and (7) (c)-980-03-{4)-and-980-08-(3). The recipient of any information from
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the records shall keep the information confidential except as necessary to comply
with s. 971.17 er€h-—980.

SECTION 23. 146.82 (2) (cm) of the statutes is created to read:

146.82 (2) (cm) Notwithstanding sub. (1), patient health care records shall be
released to appropriate persons in accordance with s. 980.031 (4) and to authorized
representaﬁves of the department of corrections, the department of health and
fé\mily services, the department of justice, or a district attorney for use in the
evaluation or prosecutibn of any proceeding under ch. 980, if the treatment records
involve or relate to an individual who is the subject of or who is being evaluated for
a proceeding under ch. 980. The court in which the proceeding under ch. 980 is
pending may issue any protective orders that it determines are appropriate
concerning records made available or disclosed under thié paragraph. Any
representative of the department of corrections, the department of health and family
services, the department of justice, or a district attorney may disclose information
obtained under this paragraph for any purpose consistent with any proceeding under
ch. 980.

SECTION 24. 301.45 (1g) (dt) of the statutes is amended to read:

301.45 (1g) (dt) Is in institutional care or on cenditional supervised release
under ch. 980 on or after June 2, 1994.

SECTION 25. 301.45 (3) (a) 3r. of the statutes is amended to read:

301.45 (3) (a) 3r. If the person has been committed under ch. 980, he or she is
subject to this subsection upon being placed on supervised release under s. 980.06
(2), 1997 stats., or s. 980.08 or, if he or she was not placed on supervised release,
before being discharged under s. 980.09 or 980-10 980.093.

SECTION 26. 301.45 (3) (b) 3. of the statutes is amended to read:
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301.45 (3) (b) 3. The department of health and family services shall notify a
person who is being placed on conditional release, sﬁpervisgd release. conditional
transfer or parole, or is beihg terminated or discharged from a commitment, under
s. 51.20, 51.35 or 971.17 or ch. 975 or 980 and who is covered under sub. (1g) of the
need to comply with the requirements of this section.
- SEcTION 27. 301.45 (_5) (b) 2. of the statutes is amended to read:
301.45 (5) (b) 2. The person has been found to be a sexually violent person under
ch. 980, regardless of whether the person is'has been discharged under s. 980.10,
2001 stats., s. 980.09 or 980-10 980.093 from the sexually violent person

commitment, except that the person no longer has to comply with this section if the
finding that the person is a sexually violent person has been reversed, set aside or
vacated.

SECTION 28. 756.66 (2) (b) of the statutes is amended to read:

756.06 (2) (b) Except as provided in par. pars. (c) and (cm), a jury in a civil case
shall consist of 6 persons unless a party requeéts a greater number, not to exceed 12.
The court, on its own motion, may require a greater number, not to exceed 12.

SECTION 29. 756.06 (2) (cm) of the statutes is created to read:

756.06 (2) (cm) A jury in a trial under s. 980.05 shall consist of the number of
persons specified in s. 980.05 (2) unless a lesser number has been stipulated to and
approved under s. 980.OJ5 (2m) (). A jury in a hearing under s. 980.09 (2m) or 980.093
(3) shall consist of the number of persons specified in s. 980.09 (2m) or 980.093 (3),
whichever is applicable, unless a lesser number has been stipulated to and approved
under s. 980.095 (3).

SEcTION 30. 801.52 of the statutes is amended to read:
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801.52 Discretionary change of venue. The court may at any time, upon
its own motion, the motion of a party or the stipulation of the parties, change the
venue fo any county in the interest of justice or for the convenience of the parties or
witnesses. This section does not apply to proceedings under ch. 980.

SEcTION 31. 808.04 (3) of the statutes is amended to read:

808.04 (3) Except as provided in subs. (4) and (7), an appeal in a criminal case
or a case under cﬁ. 48, 51, 55 er, 938, or 980 shall be initiated within the time period
specified in s. 809.30.

SECTION 32. 808.04 (4) of the statutes is aménded to read:

808.04 (4) Except as provided in sub. (7m), an appeal by the state in either a

criminal case under s. 974.05 or a case under ch. 48 er, 938, or 980 shall be initiated

within 45 days of entry of the judgment or ordér appealed from.

SECTION 33. 808.075 (4) (h) of the statutes is amended to read:

808.075 (4) (h) Commitment, supervised release, recommitment, discharge,
and postcommitment relief under ss. 980.06, 980.08, 980.09, 980-10 980.093, and
980.101 of a person found to be a sexually violent person under ch. 980.

SEcCTION 34. 809.10 (1) (d) of the statutes, as affected by Supreme Court Order
02-01, is repealed and recreated to read: |

809.10 (1) (d) Docketing statement. The person shall send the court of appeals
an original and one copy of a completed docketing statement on a form prescribed by
the court of appeals. The docketing statement shall accompany the court of appeals’
copy of the notice of appeal. The person shall send a copy of the completed docketing
statement to the other parties to the appeal. Docketing statements need not be filed
in appeals brought under s. 809.105, 809.107, 809.32, or 974.06 (7), in cases under

ch. 980, or in cases in which a party represents himself or herself. Docketing
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statements need not be filed in appeals brought under s. 809.30 or 974.05, or by the
state or defendant in permissive appeals in criminal cases pursuant to s. 809.50,
except that docketing statements shall be filed in cases arising under chs. 48, 51, 55,
6r 938.

SEcTION 35. 809.30 (1) (c) of the statutes, as affected by Supreme Court 02-01,
is repealed and recreated to read:

809.30 (1) () “Postconviction relief” means an appeal or a motion for
postconviction relief in a criminal case, other than an appeal, motion, or petition
under ss. 302.113 (7m), 302.113 (9g), 973.19, 973.195, 974.06, or 974.07 (2); Inach.
980 case, the term means an appeal or a motion for postcommitment relief under s.
980.038 (4).

SEcTION 36. 809.30 (1) (f) of the statutes, as affected by Supreme Court 02-01,
is repealed and recreated to read:

809.30 (1) () “Sentencing” means the imposition of a sentence, a fine, or
probation in a criminal case. In a ch. 980 case, the term means the entry of an order
under s. 980.06.

SecTION 37. 814.61 (1) (c) 6. of the statutes is created to read:

814.61 (1) (c) 6. An action for civil commitment under ch. 51, 55, or 980.

SEcTION 38. 905.04 (4) (a) of the statutes is amended to read:

905.04 (4) (@) Proceedings for hospitalization, control. care, and treatment of
a sexually violent person, guardianship, protective serv)‘cesi or protective placement.
There is no privilege under this rule as to communications and information relevant
to an issue in proceedings to hospitalize the patient for mental illness, to appoint a

guardian under s. 880.33, for control, care and treatment of a sexually violent person

under ch. 980. for court~ordered protective services or protective placement, or for
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review of guardianship, protective services, or protective placement orders, if the
physician, registered nurse, chiropractor, psychologist, social worker, marriage and

family therapist. or professional counselor in the course of diagnosis or treatment

has determined that the patient is in need of hospitalization, control, care, and

treatment as a sexually violent person. guardianship, protective services, or

protective placement.
SECTION 39. 911.01 (4) (c) of the statutes is amended to read:

911.01 (4) (o) Miscellaneous proceedings. Proceedings for extradition or

- rendition; sentencing, granting or revoking probation, modification of a bifurcated

sentence under s. 302.113 (9g), adjustment of a bifurcated sentence under s. 973.195
(Ir), issuance of arrest warrants, criminal summonses and ‘search warrants;
hearings under s. 980.093 (2): proceedings under s. 971.14 (1) (¢); proceedings with
respect to pretrial release under ch. 969 except where habeas corpus is utilized with
respect to release on bail or as otherwise provided in ch. 969.

SECT]ON 40. 938.35 (1) () of the statutes is created to read:

938.35(1) (e) Ina héaring, trial, or other proéeeding under ch. 980 relating to
a juvenile.

SECTION 41. 938.396 (1) of the statutes is amended to read:

938.396 (1) Law enforcement officers’ records of juveniles shall be kept
separate from records of adults. Law enforcement officers’ records of juveniles shall -
not be open to inspection or their contents disclosed except under sub. (1b), (1d), (1g),
(1m), (1r), (lt)‘, (1x) er, (5)._or (10) or s. 938.293 or by order of the court. This
subsection does not apply to representatives of the news media who wish to obtain
information for the purpose of reporting news without revealing the identity of the

juvenile involved, to the confidential exchange of information between the police and



w N

10 .

11
12
13
14
15
16
17
18
19

20

21
22
23
24
25

2003 - 2004 Legislature - 26 - LRB-4158/1
CH/MD:kg/cs/jd:rs/jf/pg

BILL - SEcTION 41
officials of the school attended by the juvenile or other law enforcement or social
welfare agencies, or to juveniles 10 years of age or older who are subject to the
jurisdiction of the court of criminal jurisdiction. A public school official who obtains

information under this subsection shall keep the information confidential as

required under s. 118.125 and a private school official who obtains information under

‘this subsection shall keep the information confidential in the same manner as is

required of a public school official under s. 118.125. A law enforcement agency that
obtains information under this subsection shall keep the information confidential as
required under this subsection and s. 48.396 (1). A social welfare agency that obtains
information under this subsection shall keep the information confidential as
required under ss. 48.78 and 938.78. |
SECTION 42. 938.396 (2) (e) of the statutes is renumbered 938.396 (10) and

amended to read:

938.396 (10) Upen-request-of-the-department-of corrections-toreview-court A
law enforcement agency'’s records and records for-the-purpese-of providing-unders.
980-015-(3){a); of the court assigned to exercise jurisdiction under this chapter and

ch. 48 shall be open for inspection by authorized representatives of the department

of corrections, the departmeht of health and family services. the department of

Jjustice, or a district attorney Wh-&-Perereffense—has%eq—ehe-eeupt_sha#gpen_fe;

: [ :
- )
. .
0 n | od_renrese o A
ASP oR—by—authe d ) sids 0 he—department—g orrection e

a—sewaﬂy%elent—eﬁﬁense—as-deﬁned_m_s_-QSO—OJ—(s) for use in the evaluation or
prosecution of any proceeding under ch. 980, if the records involve or relate to an

individual whg is the subject of or who is being evaluated for a proceeding under ch.

980. The court in which the proceeding under ch. 980 is pending may issue any
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p_rotéctive orders that it determines are appropriate concerning information made
available or disclosed under this subsection. Any representative of the department

of corrections. the department of health and family services, the department of

justice, or a district attorney may disclose information obtained under this

subsection for any purpose consistent with any proceeding under ch. 980.

SECTION 43. 938.396 (5)v (@) (intro.) of the statutes is amended to read:
938.396 (5) (a) (intro.) Any pefson who is denied access to a record under sub.
(1), (1b), (1d), (1g), (1m), (1r) er, (1t)_or (10) may petition the court to order the
disclosure of the records governed by the applicable subsection. The petitioh shall
be in writing and shall describe as specifically as possible all of the following:
SECTION 44. 938.78 (2) (e) of the statutes is amended to read:

938.78 (2) (¢) Parag

Notwithstanding par. an agency shall, upon request,. disclose information abeut

offense-as-defined-in-s-—980-01{6); to authorized representatives of the department
of corrections, the department of health and family services, the department of
justice, or a district attorney er-a-judge-acting-underch-980-or-to-an-attorney-who
Fepmsent-s—a—pefsensu-bjeet—te—a—pet&t-}en for use in the evaluation or prosecution of

any proceeding under ch. 980, if the information involves or relates to an individual

who is the subject of or who is being evaluated for a proceeding under ch. 980. The
court in which the petitien proceeding under s-880.02-is-filed ch. 980 is pending may

issue any protective orders that it determines are appropriate concerning

information disclosed under this paragraph. Any representative of the department
of corrections, the department of health and family services, the department of
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justice, or a district attorney may disclose information obtained under this

aragra h for any purpose consistent with any proceeding under ch. 980

6 42 (l) (@ “Custody” includes without limitation actual custody of an

and constructive custody of pns ers and Juxf/emles subject to an order under s.
48.366, 938.183, 938.34 (4d), (4h) or ’938 357 (4) or (5) (e) temporarily outside

the institution whether for the purpos /of\wonk\school medical care, a leave granted

under s. 303.068, a temporary leave’ or furlowgh\granted to a juvenile or otherwise.

- Under s. 303.08 (6) it means, wi hout limitatio that of the sheriff of the county to

which the prisoner was transferred after conviction\]t does not include the custody

N\
of a probationer, paroleé or person on extended supe 'si\O\by the department of
corrections or a propation, extended supervision or parole officer or the custody of a

person who hag’been released to aftercare supervision unde c}\l~».\938 unless the

>

46.42 (3m) A person who intentionally escapes from custody under anykof the

following circumstances is guilty of a Class F felony:
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under s. 980.04 (3).

s

gunder s. 980.06 committing the person to

custody of the depz YHETT of health and family servieeg, regardless of whether the
persg stitutional care or on supervised release. SN

(b) While subject to an order jss

SECTION 47. 950.04 (1v) (xm) of the statutes is amended to read:

950.04 (1v) (xmj To have the department of health and family services make
a reasonable attempt to notify the victim under s. 980.11 regarding supervised
release under s. 980.08 and discharge under s. 980.09 or 98010 980.093.

SECTION 48. 967.03 of the statutes is amended to read:

967.03 District attorneys. Wherever in chs. 967 to 979 980 powers or duties
are imposed upon district attorneys, the same powers and duties may be discharged
by any of their duly qualified deputies or assistants.

SECTION 49. 972.15 (4) of the statutes is amended to read:

972.15 (4) After sentencing, unless otherwise authorized under sub. (5) or (6)
or ordered by the court, the presentence investigation report shall be confidential
and shall not be made available to any person except upon specific authorization of
the court.

SEcTION 50. 972.15 (6) of the statutes is created to read:

972.15(6) The presentence investigation report and any information contained
in it or upon which it is based may be used by any of the following persons in any
evaluation, examination, referral, hearing, trial, postcommitment relief proceeding,
appeal, or other proceeding under ch. 980:

(@) The department of corrections.

(b) The department of health and family services.
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(c) The person who is tﬁe subject of the presentence investigation report, his

or her attorney, or an agent or employee of the attorney.

(d) The attorney representing the state or an agent or employee of the attorney.

(e) A licensed physician, licensed psychologist, or other mental health
professional who is examining fhe subject of the presentence investigation report.

() The court and, if applicable, the jury hearing the case. |

SECTION 51. 973.155 (1) (c) of the sfatutes is created to read:

973.155 (l) (©) The categories in par. (a) include time during which the
convicted offender was in the custody of the department df health and family services
under ch. 980 only if the offender was confined during that time and the confinement
and the offender’s conviction resulted from the same course of conduct.

SECTION 52. 978.03 (3) of the statutes is amended to read:

- 978.03 (3) Any assistant district attorney under sub. (1), (1m) or (2) must be
an attorney admitted to practice law in this\ state and, except as provided in ss.
978.043 (1) and 978.044, may perform any duty required by law to be performed by
the district attorney. The district attorney of the prosecutorial unit under sub. (1),
(1m), or (2) may appoint such terﬁporary counsel as may be authorized by the
>department of administration.

SECTION 53. 978.043 of the statutes is renumbered 978.043 (1) and amended

to read.

978.043 (1) The district attorney of the prosecutdrial unit that consists of

Brown County and the district attorney of the prosecutorial unit that consists of

Milwaukee County shall each assign one assistant district attorney in his or her
prosecutorial unit to be a sexually violent person commitment prosecutor. An

assistant district attorney assigned under this seetien subsection to be a sexually
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violent person commitment prosecutor may engage only in the prosecution of
sexually violent person commitment proceedings-under ch. 980 and, at the request
of the districf attorney of the prosecutorial unit, may file and prosecute sexually
violent person commitment proceedings under ch. 980 in any prosecutorial unit in
this state.

SECTION 54. 978.043 (2) of the statutes is created to read:

978.043 (2) If an assistant district attorney assigned under sub. (1) prosecutes
or assists in the prosecution of a case under ch. 980 in a prosecutorial unit other than
his or her own, the prosecutorial unit in which the case is heard shall reimburse the
assistant district attorney’s own prosecutorial unit for his or her reasonable costs
associated with the prosecution, including transportation, lodging, and meals.
Unless otherwise agreed upon by the prosecutorial units involved, the court hearing
the case shall determine the amount of money to be reimbursed for expert witness
fees under this subsection.

SECTION 55. 978.045 (1r) (intro.) of the statutes is amended to read:

978.045 (1Ir) (intro.) Any judge of a court of record, by an order entered in the
record stating the cause therefor for it, may appoint an attorney as a special
prosecutor to perform, for the time being, or for the trial of the accused person, the
duties of the district attorney. An attorney appointed under this subsection shall
have all of the powers of the district attorney. The judge may appoint an attorney
as a special prosecutor at the request of a district attorney to assist the district
attorney in the pfosecution of persons charged with a crime, in grand jury or John
Doe proceedings, in proceedings under ch. 980, or in investigations. The judge may
appoint an attorney as a special prosecutor if any of the following conditions exists:

SECTION 56. 978.05 (6) (a) of the statutes is amended to read:
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978.05 (6) (a) Institute, commence or appear in all civil actions or special

proceedings under and perform the duties set forth for the district attorney under ch.

980 and ss. 17.14, 30.03 (2), 48.09 (5), 59.55 (1), 59.64 (1), 70.36, 103.50 (8), 103.92

(4), 109.09, 343.305 (9) (a), 453.08, 806.05, 938.09, 938.18, 938.355 (6) (b) and (6g) (a),
946.86, 946.87, 961.55 (5), 971.14 and 973.075 to 973.077, perform any duties in
connection with court proceedings in a court assigned to exercise jurisdiction under
chs. 48 and 938 as the judge may request and perform all appropriate duties and
appear if the district éttorney is designated in specific statutes, including matters
within chs. 782, 976 and 979 and ss. 51.81 to 51.85. Nothing in this paragraph limits

the authority of the county board to designate, under s. 48.09 (5), that the corporation

counsel provide representation as specified in s. 48.09 (5) or to designate, under s.

48.09 (6) or 938.09 (6), the district attorney as an appropriate person to represent the
interests of the public under s. 48.14 or 938.14. |

SECTION 57. 978.05 (8) (b) of the statutes is amended to read:

978.05 (8) (b) Hire, employ, and supervise his or her staff and, subject to ss.
978.043 (1) and 978.044, make appropriate assignments of the staff throughout the
prosecutorial unit. The district attorney may request the assistance of district
attorneys, vdeputy district attorneys, or assistant district attorneys from other
prosecutorial units or assistant attbrneys general who then may appear and assist
in the investigation and prosecution of any matter for which a district attorney is
responsible under this chapter in like rhanner as assistants in the prosecutorial unit
and with the same authority as the district attorney in the unit in which the éction
is brought. Nothing in this paragraph limits the authority of counties to regulate the
hiring, employment, and supervision of county employees.

SECTION 58. 978.13 (2) of the statutes is renumbered 978.13 (2) (b).
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SECTION 59. 978.13 (2) (a) of the statutes is created to read:

978.13 (2) (a) ’In this subsection, “costs related to the operation of the district
attorney'’s office” include costs that a prosecutorial unit must pay under s. 978.043
(2) but do not include costs for which a prosecutorial unit receives reimbursement
under s. 978.043 (2). |

SECTION 60. 980.01 (1) of the statutes. is renumbered 980.01 (1m).

SECTION 61. 980.01 (1g) of the statutes is created to read:

980.01 (1g) “Act of sexual violence” means conduct that constitutes the
commission of a‘sexuall.y violent offense. |

SECTION 62. 980.01 (1m) of the statutes is created to read:

980.01 (Im) “Likely” means more likely than not.

SECTION 63. 980.01 (5) of the statutes iS amended to read:

980.01 (5) “Sexually motivated” means that one of the purposes for an act is
for the actor’s sexual arousal or gratification or for the sexual humiliation dr

degradation of the victim.

SECTION 64. 980.01 (6) (a) of the statutes is amended to read:

980.01 (6) (@) Any crime specified in s. 940.225 (1) ex, (2)._or (3), 948.02 (1) or
(2), 948.025, 948.06, or 948.07.

SEcTION 65. 980.01 (6) (am) of the statutes is created to read:

980.01 (6) (am) An offense that, prior to June 2, 1994, was a crime under the
law of this state énd that is comparable to any crime specified in par. (a).

SECTION 66. 980.01 (6) (b) of the statutes is amended to read:

980.01 (6) (b) Any crime specified in s. 940.01, 940.02, 940.03, 940.05, 940.06,

940.19 (4) or (5), 940.195 (4) or (5), 940.30, 940.305, 940.31 er, 941,32, 943.10, 943.32,
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or 948.03 that is determined, in a proceeding under s. 980.05 (3) (b), to have been
sexually motivated.

SECTION 67. 980.01 (6) (bm) of the statutes is created to read:

980.01 (6) (bm) An offense that, prior to June 2, 1994, was a crime under the
law of this state, that is comparable to any crime specified in par. (b) and that is
determined, in a proceeding under s. 980.05 (3) (b), to have been sexually motivated.

SECTION 68. 980.01 (6) (c) of the statutes is amended to read:

980.01 (6) (c) Any Solicitation, conspiracy, or attempt to commit a crime under
par. (a) e, (am). (b). or (bm).

SEcTION 69. 980.01 (7) of the statutes is amended to read:

980.01 (7) “Sexually violent person” means a person who has been convicted
of a sexually violent offense, has been adjudicated delinquent for a sexually violent
offense, or has been found not guilty of or not responsible for a sexually violent
offense by reason of insanity or mental disease, defect, or illness, and who is
dangerous ‘because he or she suffers from a mental disorder that makes it
substantially probable likely that the person will engage in one or more acts of sexual
violence. |

SEcTION 70. 980.015 (1) of the statutes is renumbered 980.015 (1) (intro.) and
amended to read:

9v80.015 (1) (intro.) In this section—“ageney;

(a) “Agéncy with jurisdicti‘on” means the agency with the authority or duty to
release or discharge the person. '

SECTION 71. 980.015 (1) (b) of the statutes is created to read:

980.015 (1) (b) “Continuous term of incarceration, any part of which was

imposed for a sexually violent offense,” includes confinement in a secured
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BILL SECTION 71

correctional facility, as defined in s. 938.02 (15m), or a Secured child caring
institution, as defined in's. 938.02 (15g), or a secured group home, as defined in s.
938.02 (15p), if the person was placed in the facility for being adjudicated delinquent
under s. 48.34, 1993 stats., or under s. 938.183 or 938.34 on the basis of a sexually
violent offense.

SECTION 72. 980.015 (2) (intro.) of the statutes is amended to read:

980.015 (2) (intro.) If an agency with jurisdiction has control or custody over
a person who may meet the criteria for commitment as a sexually violent person, the
agency with jurisdiction shall inform each appropriate district attorney and the
department of justice regarding the person as soon as possible beginning 3-menths
90 days prior to the applicable date of the following:

SECT]ON 73. 980.015 (2) (a) of the statutes is amended to read:

980.015 (2) (@) The anticipated discharge frem-a-sentence—anticipated or
release, on parole eF, extended supervision, or anticipated-release otherwise, from a
sentence of imprisonment eﬁ—a—pe#sen—whe—has—been——eenwc—ted—ef or term of
confinement in prison that was imposed for a conviction for a sexually violent offense,
from a continuous term of incarceration, any part of which was imposed for a sexually
violent offense. or from a placement in a Type 1 prison under s. 301.048 (3) (a) 1.. any
part of which was imposed for a sexually violent offense.

SECTION 74. 980.015 (2) (b) of the statutes is amended to read':

980.015 (2) (b) The anticipated release from a secured correctional facility, as
defined in s. 938.02 (15m), or a secured child caring institution, as defined in s. 938.02
(15g), or a secured group home, as defined in s. 938.02 (15p), ef-a- if the person was

placed in the facility as a result of being adjudicated delinquent under s. 48.34, 1993

stats., or under s. 938.183 or 938.34 on the basis of a sexually violent offense.




